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Abstract

To summarize these considerations should be noted the indispensability of de-
tailed statutory regulation issues ART techniques. The existing legal solutions
are superficial and inadequate. This causes a lot of problems not only to be
confronted with the disease of infertility, but most of all doctors who perform
ART. What more regulation in this regard requests the Polish EU. Treatments
legislation must have regard to standardize medical practice and prohibit ac-
tivities that in the opinion of the legislature agree on the value of human life
which is. The future legal regulation should resolve issues determine the condi-
tions and symptoms for the use of ART techniques, medical duties and sanc-
tions for their failure, and the establishment of centers authorized, in which the
techniques discussed can be applied. An important issue is also to regulate the
legal status of the human embryo. In addition, the legislature must decide in
which direction they will go different legal solutions, bearing in mind that they
have an impact on the effectiveness of ART techniques. Restrictive solutions
introduced in some countries under the banner of respect for human dignity
brought negative consequences for the effectiveness of treatment, the inci-
dence of complications, limitations in the availability of certain services and
benefits as well as discrimination against individuals and groups.
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Introductory remarks

WHO has defined infertility as a social disease that
affects 10 to 18% of couples of reproductive age
worldwide [1]. In Poland, the problem of infertility
is observed in approximately one million pairs, of
which 4% are infertile, and 15% are persons with re-
duced fertility. Based on epidemiological data, it was
assumed that equally, ie about 40% of cases, the cause
of infertility is male factor and female, the remaining
20% relates to both partners. In determining the li-
ability for infertility couples should be equal distribu-
tion — 50% - of both partners [2,3].

The response of medicine at assisting couples treat-
ed for infertility are assisted reproductive technology
(ART). ART is a group of diverse methods for get-
ting pregnant without one or more stages of natural
conception. Among these methods is the method in
vitro, considered one of the most effective [4].

Assisted procreation produces a lot of excitement
and discussion both in the medical and legal profes-
sions. At the same time it is worth noting that the de-
velopment of medicine in this area undoubtedly en-
tails legislation-despite the fact that issues such as the
responsibilities of doctors using the above technique
or surrogacy are multidimensional and difficult to as-
sess, also in terms of legislation [5]. Although ART
techniques are used in Poland for along time (the first
successful IVF treatment was carried out in 1987) is
still in our legal system is not functioning legal act
that completely regulate this matter. Therefore, the
discussion de lege lata in connection with the use of
ART techniques appears appropriate action.

Polish legal system does not have detailed solu-
tions to the issue of assisted reproductive techniques
application hence valid view that the doctor on the
occasion of application techniques, ART should be
guided by the general medical and legal premises lo-
cated in the Act about the profession of doctor and
dentist (uzl) [6], the Code medical Ethics (kel) [7],
positions of Polish Gynecological Society for assisted
Reproductive Technology in the treatment of infer-
tility [8], as well as the Polish Society for Reproduc-
tive Medicine ws ART [9], the Scientific Council of
the Section of Fertility and infertility Polish Gyneco-
logical Society and the Polish Society for Reproduc-
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tive Medicine [10]. In four recent cases dealing with
non-statutory acts and standards contained therein
are extralegal, are moral standards and professional
rules by which you can judge the professionalism,
diligence, and this approach can be applied in rela-
tion to the techniques of ART [11]. Moreover, given
the nature of the relationship between the patient’s
doctor also apply the provisions of the civil law in the
context of contractual liability.

Duties of a doctor

The analysis of the rules, in the absence of specific
regulations should begin with the Code of Medical
Ethics [7], and more specifically of art. 38-39a be-
neath the title of Procreation. Article 38, paragraph.
1 indicates that the physician should with a sense of
special responsibility to refer to the transmission of
human life. This provision applies to both natural
conception and conception by assisted procreation.
Haberko [12] indicates that the term with a sense of
special responsibility to be interpreted like the term
of the due diligence of art. 355§ 1 and § 2 of the Civil
Code. It is about the highest degree of care, higher
than average.

Given the standard of care can be assessed must
verify the conditions and symptoms, the occurrence
of which will allow applications to join the ART. At
present there are no specific rules that specify those
conditions because the doctor who uses ART should
be guided by the general medical premises contained
in the positions of the Scientific Council of the Sec-
tion of Fertility and Infertility Polish Gynecological
Society and the Polish Society for Reproductive Med-
icine, Polish Gynecological Society for Assisted Re-
productive Technology in the treatment of infertility
and the Polish Society for Reproductive Medicine ws
ART, and general legal prerequisites contained, inter
alia, in the Act on the medical profession. Among
these conditions are min. determine whether the ma-
jority of infertility couples.

Article 38, paragraph 2 and 3 of the Code of Medi-
cal Ethics says physicians should give consistent with
medical knowledge, information concerning the pro-
cesses of fertilization and birth control methods, tak-
ing into account their efficacy, mechanism of action
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and risk, and patients must be familiar with the ca-
pabilities of modern medical genetics, as well as pre-
natal diagnosis and therapy including information
about the risks associated with conducting research
anatenatal. In discussing this provision should pay
attention to art. 31 of the Act on the medical profes-
sion. This article points out the obligation to provide
information. The physician should inform the patient
about the health, the nature and purpose of the treat-
ment and all its consequences, which are usually the
result of surgery, it is desirable effects and about the
so-called side effects [13]. In the case of the use of
ART techniques gynecologist is obliged to detailed,
accurate information on the methods used and any
consequences that these methods can have on the
health of the patient. The information obligation
should be fulfilled in a clear and legible, ie, the physi-
cian should use the language that is comprehensible
to patients. In addition, part of the information obli-
gation is to alert the cost of the procedure associated
with the use of ART, if the treatment occurs in cen-
ters other than those financed by the state.

Correct fulfilling of the obligation of informa-
tion by a doctor has a huge influence on the decision
by the patient as to the use of ART techniques, and
thereby consent to such a process through a declara-
tion of intent. The obligation to obtain consent for the
use of ART comes from art. 32 section 1 of the Act on
the medical profession. On the basis of this provision,
the doctor may perform a test or provide other health
benefits, subject to the exceptions provided for in the
Act, the consent of the patient. Consent pursuant to
Art. 32 paragraph. 7 u.z.l. can be expressed verbally or
by other conduct of the patient, which unequivocally
points to the willingness to submit to the proposed
medical operations. In contrast, art. 34 paragraph. 1
of that Act says that a doctor can perform surgery,
or use a method of treatment or diagnosis posing an
increased risk to the patient, after obtaining the writ-
ten consent of [7].

Particular importance in the case of the use of ART
techniques is required to maintain the confidentiality
doctor in connection with art. 40 u.z.l. This article re-
quires the doctor’s duty to maintain the confidential-
ity of information related to the patient, and obtained
in connection with the exercise of the profession. This

52

obligation includes all the information that you gave
to your doctor during treatment, as well as informa-
tion not directly related to the treatment process, as
well as those that the doctor concluded delegated to
him by the patient’s information. It should be empha-
sized the importance of this obligation in the case of
heterologous fertilization ie semen donor. In this case
it is necessary to strictly maintain the anonymity of
both donor and steam uses this type of insemination.

Analyzing the law in force in relation to the ap-
plication of assisted reproduction techniques one can
not invoke the provisions of the Civil Code. Between
a pair of bidding for the offspring and the doctor
comes to the contract. Such an agreement is conclud-
ed on the basis of Art. 750 of the Civil Code to which
the relevant provisions of the order - art. 734 et seq.
Civil Code The doctor is responsible for the general
rules for default and shall be liable for damage caused
to patients tort (Art. 471 CC or 415 CC). The cor-
rectness of performance of the obligation, any action
taken by the doctor and his diligence shall be subject
to control by the courts of law.

Surrogacy

Among the techniques of ART is also surrogacy (sur-
rogate motherhood called) [16]. Surrogacy is based.
Mary Warnock Report of 1984 the practice of the fact
that a woman is pregnant for another woman with
intent to transfer her child after birth [17]. On the
other hand, some experts describe as ,,an agreement
pursuant to which a woman carries a child that the
birth will be forwarded to another woman” [18].

Tokarczyk [19] indicates that a typical surrogacy
contract obliges the husband to fertilize the egg cell
that is not his foreign wives, recognition and accep-
tance of the child having been born; wife to accept
the conception and adoption of the child; surrogate
to consent to the insemination, wearing pregnancy,
child birth and delivery to parents who are trying to
have a baby under this agreement.

The Polish legal system there is no provision that
would ban the use of surrogate motherhood. Howev-
er, surrogacy agreements are contrary to the princi-
ples of social coexistence and pursuant to Art. 58 § 2
of the Civil Code are invalid [20]. Contradiction with

Copyright © 2014




the law of the above is argued primarily that violate
the inherent dignity of the person, making the life of
a human subject of legal action. [20] The Constitu-
tion of the Polish Republic in art. 30 speaks of the
inherent and inalienable dignity of man. In contrast,
the Constitutional Court in its case law indicates that
the word dignity is valid from the moment of concep-
tion [21]. Besides the legal transactions are excluded
goods such as child and parental rights.

As part of this problem remains a question that
woman by. Polish law is the mother of the child. He
talks about art. 611 of the Civil Code, ,,the mother of
the child is the woman who gave birth to him.” Ex-
plains Dr. Marta Soniewicka (Department of Philos-
ophy of Law and Legal Ethics at the Jagiellonian Uni-
versity in Cracow): mother, from the point of view
of Polish law, a woman who gave birth to a child. In
this connection, the authority, even if that is the do-
nor of the genetic material of a child has no rights
to the child and no substantive basis for a claim for
return of the child after birth. Under current law, the
surrogate mother bear all the consequences of being
a mother in law” [22].

However, there is a possibility that your child has
become a surrogate mother for a child struggling to
pair with them. This is an indication of adoption.
Surrogate mother waives rights to the child, and then
identifies a specific pair of parents who at the same
time apply for the full adoption of the child [23].

Research on human embryos
and the prohibition of trade

Another problem associated with ART techniques is
the fact that the legal status of the human embryo is
not directly regulated. Linked to this is the problem
of the use of fertilized ova min. to stem cell research,
therapeutic cloning and reproductive cloning also.
The act of retrieval, storage and transplantation of
cells, tissues and organs from 1 July 2005, does not
apply to the collection and transplantation of germ
cells and gonadal tissues of embryonic and fetal and
reproductive organs and their parts. In the absence of
any regulatory framework concerning genetic engi-
neering should be used general provisions on medical
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treatments and experiments, the European Conven-
tion on Bioethics in 1997 and the recommendations
of the Council of Europe [24]. Physicians should also
comply with kel, which in art. 45 paragraph. 2 and 3
prohibits research experiments on embryos, and only
allows therapeutic experiment. Next Article. 51 h sec-
tion 3 and 4: the doctor can make interventions within
the human genome only prophylactic or therapeutic
purposes and can not participate in activities aimed at
causing heritable genetic changes in humans. In ad-
dition, the need to cite art. 39a, which indicates that
a doctor can not participate in the procedures of hu-
man cloning for reproductive or therapeutic purposes.
It is also important at this point to recall the most
important provisions of the European Convention on
Bioethics. Although it has no legal effect because it
was not ratified it sets standards for the protection of
the human genome prevailing in Europe.

Article 13: An intervention seeking to make changes
in the human genome may only be undertaken for pre-
ventive, diagnostic or therapeutic only if its aim is not
to heritable genetic changes in the offspring.

Article 14: Use of medical techniques assisted pro-
creation is forbidden, if the goal of these techniques is
the choice of sex of the future child, except when such
a choice to avoid a serious hereditary disease depends
on the sex of the baby.

Article 15: Research in the field of biology and medi-
cine are carried out freely, subject to the provisions of
this Convention and other rules ensuring the protec-
tion of the human person.

Article 18 para. 1 and 2: If the law permits carrying
out research on embryos in vitro, it shall ensure ad-
equate protection of the embryo. Creation of human
embryos for research purposes is prohibited.

At the end of the debate on this issue should be
noted that the law on the collection, storage and
transplantation of cells, tissues and organs prohibits
trafficking in cells, tissues or organs. Moreover intro-
duces the obligation to obtain a permit to conduct ac-
tivities related to cell and tissue banks and prohibits
the dumping of Polish territory or bring in its terri-
tory a cell tissue or organ. Also mentioned regulation
penalizes the actions listed above. It is therefore not
possible sale or purchase of the male sperm, ova, or
human embryos.

Copyright © 2

.




Conclusion

To summarize these considerations should be noted
the indispensability of detailed statutory regulation
issues ART techniques. The existing legal solutions
are superficial and inadequate. This causes a lot of
problems not only to be confronted with the disease
of infertility, but most of all doctors who perform
ART. What more regulation in this regard requests
the Polish EU.

Treatments legislation must have regard to stan-
dardize medical practice and prohibit activities that
in the opinion of the legislature agree on the value
of human life which is [25]. The future legal regula-
tion should resolve issues determine the conditions
and symptoms for the use of ART techniques, medi-
cal duties and sanctions for their failure, and the es-
tablishment of centers authorized, in which the tech-
niques discussed can be applied [26]. An important
issue is also to regulate the legal status of the human
embryo.

In addition, the legislature must decide in which
direction they will go different legal solutions, bear-
ing in mind that they have an impact on the effective-
ness of ART techniques. Kuczynski [27] points out
that : Restrictive solutions introduced in some coun-
tries under the banner of respect for human dignity
brought negative consequences for the effectiveness
of treatment, the incidence of complications, limita-
tions in the availability of certain services and ben-
efits as well as discrimination against individuals and
groups. Liberal approach in creating reproductive
rights marked by pragmatism and concern for oth-
ers, we found positive effects (reducing the number
of multiple pregnancies, increasing efficiency, and
improving demographic indicators, reducing indi-
vidual treatment costs and expenses system).

An example to prove the above words is the Ital-
ian legislation. According to official data of the Ital-
ian Ministry of Health issued in June 2007 (compari-
son of state from 2003 - before the introduction of
the Act of 2005 - the first two years of the Act), the
new regulation resulted in a decrease in vitro efficacy
(with the 24.8% to 21.2 %), an increase of nearly 80
% of multiple embryo transfers, the increase in mul-
tiple pregnancies (22.7% of the value to 24.3 %), an
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increase in pathological cases in the form of spon-
taneous abortions, obumar¢ fetus inside the uterus,
ectopic pregnancies (the value of 23.4 % to 26.4%),
widespread phenomenon of ,, reproductive tourism
» for the purpose of in vitro fertilization - (32 % of
Italian couples) [28].
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